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208 MICHIGAN LAW REVIEW 

In reaching their conclusion they also rely upon the statute (§ 11,984, C. L. 
1897) "Whenever in any criminal case" * * * "the defendant shall be 
adjudged guilty" and "a punishment" * * * "in excess of that allowed by 
law shall be imposed, the judgment shall not for that reason alone be adjudged 
altogether void nor be wholly reversed and annulled, but the same shall be 
valid and effectual to the extent of the lawful penalty, and shall only be 
reversed and annulled in respect to the unlawful excess," as it was applied in 
People v. Jones, 49 Mich. 591, and People v. Town, 53 Mich. 488. Mont-, 
gomery, Ostrander and Morse, J.J., hold that there should be a new trial. 
They differentiate the cases cited by Mr. Justice Hooker as being cases in 
which the court was dealing with the terms of the verdict as actually ren- 
dered by the jury. In each of these cases the respondent pleaded guilty to 
the information. In such a case the offense of which the respondent was con- 
victed was the offense charged in the information, and, since the judge pro- 
nounced a sentence exceeding the limit fixed for that offense, the statute was 
held to apply. The point of distinction is that the conviction on this record 
was not a conviction of manslaughter but a conviction of another offense. 
This is not an excessive sentence for the offense of which respondent stands 
convicted, and the statute does not apply. Defendant complains that he was 
convicted of that offense, thus cutting off all right to have the extent of his 
sentence upon a proper conviction for manslaughter considered by the trial 
judge. 

Damages — Mental Anguish — Undelivered Telegram. — The plaintiff sent 
a telegram as follows : "Mr. Pleas Keever, Collinsville, Ala. My baby is 
dead. Phone Mr. Green, also H. M. Long. I will be at your place tonight. 
Meet us with conveyance. J. W. Long." The message was not delivered, and 
consequently when the plaintiff reached his destination in the night time with 
the body of his baby, there was no one to meet him. Held, that plaintiff was 
entitled to recover for mental anguish. Western Union Telegraph Co. v. 
Long (1906), — Ala. — , 41 So. Rep. 965. 

The liability of telegraph companies for damages for mental anguish 
because of failure or delay in delivery of messages, has been commented upon 
several times in the Michigan Law Review. (See Vol. II at pages 150, 421, 
641, 642; Vol. Ill, at pages 74, 399; Vol. IV, at page 244.) The common law 
rule that there can be no recovery for mental anguish without some physical 
injury of which the mental anguish is an accompaniment, is gradually being 
done away with, and although many of the states, and with them is possibly 
the weight of authority, still cling to that doctrine, many are following the 
lead of Texas in So Relle v. Telegraph Co., 55 Tex. 308, wherein the court 
instituted the doctrine that a telegraph company is liable for damages for 
mental anguish alone attendant upon failure to deliver a death message. This 
is apparently a change for the better, and whenever courts can break away 
from precedent, the tendency seems to be to repudiate the common law rule 
and hold telegraph companies liable for all proximate results of their negli- 
gence. It is unreasonable that such damages should be denied merely 
because not attended by physical injury. 



